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BeforeHOLLAND, JACOBS, andRIDGELY, Justices.
ORDER

This 11" day of May 2010, it appears to the Court that:

(1) Defendant-Appellant Darrel Page (“Page”) appdadm the Superior
Court’s denial of his Motion for Post-Conviction IR¢ pursuant to Delaware
Superior Court Rule 61. We previously remandesl tmatter to the Superior Court
to consider Page’s ineffective assistance allegatioom the perspective of the
State’s federal Constitutional obligations: (aptovide counsel who are prepared
to go to trial in a timely manner, and (b) to paw/ttimely and adequate funding to
defray the cost of necessary defense expert wiggesBage raises four arguments
on appeal. First, he contends that the SuperiamtCerred in dismissing his

motion for post-conviction relief because his Sixdmendment rights were



violated. Second, he contends that the SuperioartComproperly denied
expansion of the record to consider his claim tletwas denied a public trial as
afforded by the Six Amendment and recently upheRresley v. Georgia Third,
he contends his trial counsel’s failure to “proténe record” constitutes ineffective
assistance of counsel und8trickland Fourth, he contends that if this case is
remanded it should be reassigned to another trtyg. We find no merit to his
arguments and affirm.

(2) The facts and circumstances which led to Paga'sest and
convictions were stated in the direct appealfollows:

Page, a/k/a Quazzi, and Michael Jones, a/k/a Guo#tre
members of a large drug ring that sold crack cacaimd marijuana in
Wilmington, Delaware. Cedric Reinford, a/k/a Dredss the leader
of the operation and would arrange large shipmehtsarcotics from
New York City to be divided for retail sale amongveral dealers,
including Page and Jones. The headquarters ofPaige Jone’s part
of Reinford’s operation was the home of Page’drgerid, Kim Still.

In early 1999, Page was arrested for traffickingacaine. In
exchange for Reinford providing Page money to pay Hdail and
counsel, Page agreed to sell drugs for Reinforthowit taking any
share of the profits. After nine months of thisaagement, Page
formulated a plan to end it by killing Reinford. eknlisted Jones to
help him carry out his plan.

On November 20, 1999, Jones, Page and Reinford were
together in Reinford’s car in Wilmington. Jonedldd Reinford by
shooting him three times in the back of the he&hge and Jones
doused Reinford’s car with gasoline and set itiomwith Reinford’s

1130 S.Ct. 721 (U.S. 2010).
2934 A.2d 891, 894 (Del. 2007).



body inside it. They next proceeded to Reinfordtaise to take

Reinford’s drug money from a safe. At the housme$ shot and

killed Reinford’s fiancé, Maneeka Plant. He aldwtsReinford’s

brother, Muhammad, between the eyes and left hmdéad. Page

and Jones fled to Philadelphia. Muhammad miraaijosurvived the

shooting and called 911. He identified Page amégddo the police.

The police investigation led to the questioningstifl who explained

Page’s plan to kill Reinford. After a ten-monthmhant that included

an “America’s Most Wanted” episode, Page was trdcitewn in

Atlanta, Georgia and arrested on November 3, 2000.

(3) After an approximately three week long juryaltrheld May 20
through June 12, 2003, Page was convicted of ttoests of Murder First Degree,
one count of Attempted Murder First Degree, fivaurtts of Possession of a
Firearm During the Commission of a Felony, one ¢ooh Robbery Second
Degree, one count of Conspiracy First Degree, ar@count of Endangering the
Welfare of a Child. Page was subsequently sentenced to three lifersms plus
a term of year8. We affirmed Page’s convictions on direct appeal.

(4) In October 2008, Page, filed his first motfon post conviction relief,
pro se which the Superior Court deni@dPage moved for reconsideration, arguing

that the Superior Court erred in denying his motfon post conviction relief

because he was never provided a copy of his att@rregfidavits or given an

® Page 934 A.2d at 893-94.

*1d. at 894.

> |d.

® See State v. Pag2009 WL 1141738 (Del. Super. Apr. 28, 2009).
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opportunity to respond. The Superior Court deniage’s motioh and he
appealed to this Court. In light of our decisiarMorla v. Stat& the State moved
to remand the case to the Superior Court to allageRhe opportunity to respond
to counsel’'s affidavit. After we granted the Swtmotion, the Superior Court
denied Page’s amended motion for post convictibafre

(5) Page thereafter appealed to this Court foefelAfter oral argument,
this Court remanded the case to the Superior Clourtdditional proceedings
because one of Page’s attorneys had not providedfidavit to the Superior Court
even though he was directed to do so. On reméaedStuperior Court expanded
the record to include an affidavit from defense nsml and supplemental
memoranda from the parties. In defense couns#itaait, it was stated that the
trial court directed Page’s mother to be removexdnfthe courtroom during voir
dire over his objection on public trial groundsage then sought leave to amend
his Rule 61 motion. The Superior Court grantedeHagve to amend, stating that
“in light of both the United States Supreme Courésent decision iPressley v.
Georgia and the fact that the transcript of the vior dil@es not contain any
reference to the exclusion of Page’s mother, tHeuft agrees that Page’s

postconviction counsel could not have raised tlaisrcearlier.”

" See State v. PageD. No. 9911016961 (Del. Super. May 11, 2009R[ZER).
82008 WL 2809156 (Del. July 22, 2008).



(6) The trial court held an evidentiary hearingkebruary 22, 2010. On
March 17, 2010, the Superior Court denied Pagefrein all of his claims. In
denying Page’s motion for post conviction relieséa upon the expanded record,

the trial court explained the circumstances sumounthe continuance of Page’s

first scheduled trial date:

On February 20, 2002, the day before Page’s $ickieduled
trial date, the Court held a hearing on the defenssion for
continuance. For reasons unknown to the Cous,htbaring was not
noted on the docket, which recorded that the mdworcontinuance
was granted on February 26, 2002. Therefore, daitg was not
transcribed until the instant remand, when the Caouwestigated
based upon its own recollection that a hearingdwlirred at which
Page’s speedy trial rights were discussed and pptezty waived
with regard to the funding delay. Upon discoverting omission from
the docket and the transcribed record, the Coumadhately ordered
a transcript produced. This circumstance wouldib@rtunate even
if the hearing had been unrelated to Page’s posgiciion motion, but

it is all the more regrettable because the trapscontains relevant
material.

The hearing transcripts directly undermines Pags'sertions
that he was never “informed of the decision to wamy speedy trial
rights” and did not waive them as to the fundindgage During the
hearing, trial counsel made clear that it had aereid the speedy trial
implications of their continuance request:

MR. GABAY: Your Honor, if | just may, [the
prosecutor] made a good point yesterday...obviousdy t
rescheduling this may impact[,] not suggesting titat
does, speedy trial rights of Mr. Page....| was doainst
explaining to Mr. Page what we are doing. And fenet
that if the Court grants this, because it [is] oustion,
that this would stop any potential claim for speddigl
until the case is reset. And we had some otheicéhc
decisions that | don't think are appropriate to potthe
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record, but | think it is fair to say Mr. Page has
understanding, however brief it was, that | reddliked

to him, only had about five or ten minutes betweden

he got here and when we had the schedule to blegin t
hearing. | think he understands the purpose oft wiea
are doing here today. | believe he is agreealde ttie
continuance is certainly in his best interest, gied the
circumstances and he understands what impact that
would have should a speedy trial motion be broukyt
certainly this delay could not, in any way, be used
assert prejudice. | have advised him | don’t thivik get
any prejudice from this. | think he would concuithw
that.

The Court then confirmed Page’s understanding laisdintent to
waive any speedy trial objection arising from tletag:

THE COURT: Mr. Page, is that your position?
DEFENDANT: Yes, | understand.

THE COURT: Do you understand that your counsel on
your behalf has requested a continuance, and tbatdwin
effect, toll your ability to raise it, at least had agreed you are
willing not to raise the issue of speedy trial tggh Do you
understand that?

DEFENDANT: Yes.

THE COURT: Anything about it that you don’t undeirsd?
DEFENDANT: He explained it to me. | understandtha

The prosecutor explained that he could not in gfaitth oppose the
continuance under the circumstances, but put orrdéberd that the
State had been fully prepared to proceed to tsacheduled, and had
subpoenaed twenty-four witnesses, including thrag-obstate
experts. After acknowledging that it was “placed a difficult
position of balancing” Page’s Sixth Amendment rigitfunding for
necessary experts with “the interests of the Statethe defendant in
proceeding to trial promptly,” this Court grantedg@’s motion to
continue.



(7) The Superior Court also addressed the allegdhat Page’s mother
was excluded from the trial:

On the first day of voir dire, a bailiff raised amrns with the Court
that Page’s mother, Ms. Stampp, was writing dovenrthmes of each
prospective juror as he or she was questioned. Staée raised
concerns about the venire members’ privacy and joamassment or
intimidation, which the Court shared. The Courpressed that it
viewed this situation differently from the mediavimg access to
juror's names, because of the risk that potentimbrg could be
intimidated by the actions of Page’s mother, ot tha information
might be used to harass those seated jurors. 8efeounsel
suggested that preventing Page’s mother from rauprthe names
was improper because the courtroom was publicgdeadlined to take
up the cause on Ms. Stampp’s behalf:

THE COURT: | can’t see any purpose whatsoever
that [Page’s] mother would have to benefit him by
writing down the names of prospective, dismissed,
selected, unselected, challenged jurors. | justtdolf
you can't give me some basis that she has for timat,
going to exercise my authority to prevent her fréomg
that so that we protect the jurors’ privacy ancegnity
and everything else.

MR. GABAY: | don’t intend to argue this point with
the Court because, quite frankly, and | don’t wing to

be the way it would read, |, quite frankly, coulare less
whether she’s allowed to write the names down oér.no
THE COURT: Yes, but a juror that she encounters at
its place of employment somewhere down the lina in
month or so is going to have a greater concerntahati
MR. GABAY: Well, | guess where | was going with
that, your Honor, is I've suggested to the Courteatt
and | guess it's more a personal opinion thatatjgublic
courtroom and people can do what they want in gesen
that if they're doing something that the Court’s
uncomfortable with, which | clearly glean from your
Honor's remarks that you are—

THE COURT: Yes.



MR. GABAY: --I don’t think it's up to me to take up
the woman'’s fight. | mean we can have an intaliaict
dialogue about this amongst us, but | don’t thitskNr.
Figliola’s nor my position to deal with it. | thknit's her
position, and then if she wants to go get a lawiyee,

During its discussion with counsel, the Court byietonsidered
excusing Mrs. Stampp from the jury selection, lnatuded, “I don’t

have any reason to ban her from the courtroom| 8atthink that any
names of jurors that she’s recording for any puepafatsoever is
inappropriate.” The Court then directly addresddcs. Stampp
explaining that “I understand you've been takingvdahe names of
prospective jurors. I'm going to ask that you stlipng that for the
future and if you have the names of jurors on &eief paper, that
you turn it over to the bailiff right now. Thanloy.” After this

statement, the Court immediately began voir dire tloé next
prospective juror. The transcript does not refldet the Court
excluded Page’s mother from the courtroom, or thptevented her
from taking notes for other purposes.

The Court rejects assertions made by Mr. Gabayaas g Page’s
offer of proof at the evidentiary hearing that th@nscript is
inaccurate or incomplete, and that Page’s mothes“not permitted
to come back in the courtroom.” Page has not ifled nor has the
Court been able to locate, any reference in therde Ms. Stampp
being excluded from the courtroom. A trial tramgtcexists in part
because of the problems inherent in using human anento
reconstruct court proceedings. The Court reliesnughe diligence
and integrity of its court reporters, its own pgland practice against
holding important discussions in a capital caserefbrd, and the
duty to trial counsel to make and preserve a regordjecting Page’s
claim that the transcript is incomplete or inactewraTherefore, the
Court will accept the version of event memorializedhe transcript
of jury selection and not Mr. Gabay'’s recall ofsbcevents.

The Superior Court denied Page’s amended Rule 6tiloma@nd this appeal

followed.



(8) Page raises four arguments on appeal. Festphtends the Superior
Court improperly denied his motion for post-conmnt relief on the Sixth
Amendment grounds initially raised. Second, hetems that the Superior Court
erred in denying leave to expand the record on Bag&th Amendment public
trial claim. Third, he contends the failure ofatricounsel to protect the record
constitutes ineffective assistance of counsel ustieckland Fourth, he contends
that if this matter is remanded, it should be riggesl to a new trial court judge.

(9) We review the Superior Court’s decision to dgmyst-conviction
relief for abuse of discretioh. A finding of abuse of discretion will result ifie
Superior Court has “exceeded the bounds of reaserew of the circumstances,
[or]...so ignored recognized rules of law or practiceas to produce injustict”
However, to the extent that Page alleges violatasis constitutional rights, he
raises questions of law which we revidenova™

(10) It is well-established that in order to préxan a claim of ineffective
assistance of counsel, a defendant must satisfytwoepart test set out in
Strickland v. Washingtolf (1) that “counsel’s representation fell below an

objective standard of reasonableness”; and (Quhsel was deficient, “that there

° Outten v. State720 A.2d 547, 551 (Del. 1998pawson v. State673 A.2d 1186, 1190 (Del.
1996);Allen v. State644 A.2d 982, 985 (Del. 1994).

19 Edwards v. State925 A.2d 1281, 1284 (Del. 200%jting McGriff v. State781 A.2d 534, 537
(Del. 2001));Baumann v. Staj&891 A.2d 146, 148 (Del. 2005).

1 Outten 720 A.2d at 551Dawson 673 A.2d at 1190.

12466 U.S. 668 (1984).



IS a reasonable probability that, but for counsehiprofessional errors, the result
of the proceeding would have been differefit.As to the first prong of the test,
there is a “strong presumption that the represemtaivas professionally
reasonable™ Regarding the second prong, the burden is odefendant to make
concrete and substantiated allegations of prejudicrejudice in this context is
defined as “a reasonable probability that, butdounsel’s unprofessional errors,
the result of the proceeding would have been dfférand the “failure to state
with particularity the nature of the prejudice emnprced is fatal to a claim of
ineffective assistance of couns&l.” “In particular, a court need not determine
whether counsel’'s performance was deficient befexamining the prejudice
suffered by the defendant as a result of the allefggiciencies.”” “If it is easier
to dispose of an ineffectiveness claim on the gtoaflack of sufficient prejudice,
which we expect will often be so, that course stidnd followed.*®

(11) For “acts or omissions of counsel that areg@tl not have been the
result of reasonable professional judgmént,™courts must indulge a strong
presumption that counsel’s conduct falls within thele range of reasonable

professional assistance; that is, the defendant awescome the presumption that,

13
Id.
4 Dawson 673 A.2d at 1196c{ting Flamer v. State585 A.2d 753, 753-754 (Del. 1990)).
151d. (citing Wright v. State671 A.2d 1353, 1356 (Del. 1996)).
1%1d. (citing Flamer v. State585 A.2d at 753).
1; Strickland v. Washingtod66 U.S. at 697.
Id.
91d. at 690.
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under the circumstances, the challenged action tnbghconsidered sound trial
strategy.®

(12) Page contends that he was denied the effeaisistance of counsel
when his trial counsel accepted appointment tochge despite the fact that they
would be unable to conduct a trial within one yekhis offense as contemplated
by Administrative Directive No. 88. The Superior Court found that Page’s
counsel acted reasonably in accepting and retaiRage’'s case and that Page
waived this claim. The record supports these figsdi

(13) In Mr. Gabay's affidavit, he stated “Mr. Paflerequested that |
remain on his case as appointed counsel notwittiistgqrthe disclosure about my
calendar and that of Mr. Figliola’s at the timeFurthermore, the record reflects
that the appointment of Mr. Gabay and Mr. Figli@dame at Page’s request.
Following his arrest, Page retained Mr. Gabay amdPjlioa as private counsel.
After it was determined that Page was entitled gpoanted counsel, Mr. Gabay
spoke with Page concerning who would be appoirdeégresent him at trial. Mr.
Gabay then wrote to the trial court requesting thatbe appointed, as conflict
counsel, to represent Page because he was Pagstschioice.” The trial court

granted that request. On this record, Page’s gpteiad claim must be denied due

21d. at 689 (quotations and citations omitted).

2L Administrative Directive No. 88 is not a mandatet rather a “guideline” that can “neither
give nor deny rights.'State v. Lawrie1995 WL 818511, at *18 (Del. Super. Nov. 28, 1995
aff'd, 1996 WL 415913 (Del. July 15, 1996).
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to waiver. The trial court accepted Page’'s requeshave particular counsel
appointed for his case and Page had full knowleafgthe trial counsels’ busy
calendars when he requested their appointment.

(14) Even if Page did not waive his right to britlgs claim, Page’s
contention fails because he has not establishgddice as required b$trickland
The circumstances presented here do not fall witme of the three specific
circumstances identified ibnited States v. Crorfit where an attorney may be
found to have been ineffective absent a showin@gatfial prejudice. Rather,
because Page’s argument is that counsel failedetformn specific actions at
specific times, his claim is governed by tB#ickland standard® The Superior
Court correctly held that Page had manifestly thtte establish prejudice.

(15) The Superior Court also held that Page was audrced into
sacrificing his right to a speedy trial by the lamkfunding for necessary defense
experts for three reasons:

First, the [c]ourt concludes that\eluntary waiver was made that

enabled Page to delay trial for his own benefiblitain the assistance

of the particular experts that he and his trialnsmh wished to retain.

Second, setting aside this affirmative waiver,|tcaunsel’'s decision

to seek a continuance rather than finding alteveatxperts or raising

a speedy trial claim was a strategic one, and nedde under the

circumstances. Furthermore, . . .notwithstandimgt Page and his
trial counsel did not object to continuing the liridhe delay

%2 United States v. Cronj@66 U.S. 648 (1984).
23Bell v. Cone535 U.S. 685 (2002).

12



attributable to funding was abbreviated and wowthave supported
dismissal on speedy trial grounds even if a motiath been raised.

Based on the record, this holding was not an abbiskscretion by the Superior
Court.

(16) The Superior Court properly considered anécated Page’s claim
under Presley v. Georgid® Although Mr. Gabay's affidavit stated that he
distinctly recalled the trial court directing Pagehother be removed from the
courtroom during voir dire, the trial transcriptedonot support his recollection.
Instead the record reflects a conclusion by the fmdge “I don’t have any reason
to ban her from the courtroom.” It also includesimstruction to Ms. Stampp on
how to behavén the courtroomThe trial judge conducted her own review of the
voir dire transcript because of the conflict betwedger recollection and Mr.
Gabay’s affidavit and accepted the completenesiseofrial transcript. We find no
abuse of discretion.

(17) Page next contends that the Superior Coureddnm the opportunity
to expand the record on remand. The trial cowrtndit abuse its discretion. After
considering Mr. Gabay’s affidavit and the transciop the proceedings, the trial
judge made a factual finding that Ms. Stampp hat be®n removed from the

courtroom. That finding is supported by the o#laiecord.

24130 S.Ct. 721.
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(18) Page contends that he was denied the effeaisistance of counsel
when his trial counsel failed to “protect the refoto indicate that Ms. Stampp
was removed from the courtroom by the trial jud@cause the Superior Court’s
factual finding that Ms. Stampp was not removednftbe courtroom is supported
by the record, Page’s trial counsel could not hiagen ineffective for failing to
ensure the record reflected an event which thejtidge found did not occur.

(19) Finally, Page contends that if this matteramanded, it should be
reassigned to a new trial judge. Because theroibasis to remand this case
again, this issue is moot.

NOW, THEREFORE, IT IS ORDERED that the judgmenttlod Superior

Court isAFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice
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